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PROPOSAL FOR DECISION

The ‘exés Alcoholic Beverage Commission  Staff (Petitioner) brought this enforcement
action against Del Ric Entertainment C d/b/a Club Arriba {(Respondent) alleging that
Respondent pcrﬂg’pitted persons to take alcoholic beverage purchased on the licensed premises from
the premises where sold.  The Administrative Law Judge (ALJ) finds the allegations to be true and
recommends a s%spensiou of Respondent’s permit and license for a period of six days, and that the

Respondent be a{llowed to pay $900.00civil penalty, in lieu of suspension
JURISDICTION, NOTICE, AND PROCEDURAL HISTORY

ice aﬁﬁd jurisdiction were not contested issues in this proceeding. Therefore, those matters

are ddressed orly in the Findings of Fact and Conclusions of Law

nJuly NO, 2007, a hearing convened before Administrative Law Judge Veronica 5. Najera
at the State Offige  Administrative Hearings, located at 401 E. Franklin Avenue, Suite, El Paso.

Texas 79901. THe Petitioner was represented at the hearing by Sandra Patton, TABC Staff Attorney.

Respondent appeared and was represented by its attorney, Mark Threadgill. The hearing reconvened

The penplty lic of the suspension is at $150.0 per day
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on July 3, 200?[\ for testimony from a witness telephonically The record closed on July 13, 2007.
II. APPLICABLE LAW

The applicable law sets forth that TABC may suspend for not more than 60 days or cance]
anorigmnal or reﬂ#ewal retail dealer’s license if it is found, after notice and hearing, that the permittee
violated a proviq;jion of the Code.” The provision which is alleged to have been violated is § 28.1 (b)
which prohibits ‘h permittee from permitting any person to take any alcoholic beverage purchased

on the licensed Hﬁremlses from the premises where sold
II1. EVIDENCE

Club Arriba is located in Del Rio, Texas. On June 9, 2006, the club was hosting an event
featuring a band known as “Los Palominos. There were in excess of 100 people in attendance.
About 11:30 pm TABC agent Matthew West, accompanied by a civilian rider. who was a
corrccﬁonal ofﬁ&er Juan Tomes, arrived to conduct a routine inspection. Present at the club that
evening were ’Vﬂf.kc McDonald, customer service represcmame and Reynaldo “Rey” Gutierrez,

general m anager‘
A, Petitioner’s Case

Petitioneﬂ' proffered two exhibits: custodian of record affidavit, copy of license and “‘greer
card” No. 7006 0810 0000 2143 0017 (Exhibit No.1); 'ABC-San Antonio incident report (Exhibi
N All docyments were admitted into evidence. TABC agent Matthew West testified. On July

2 TEX. AL#‘O. Bsv. CODE ANN. § 11.61(b)(2) [Cancellation or Suspension of Permit].

TEX. AL#O. Bzv. COOE ANN. § 28.10(b) [Consumption Restricted te Premises; Exceptions)

Exhibit Nu 2, wasginot admitted into evidence on June 10, 2007. Tt was not proffered on July 13, 2007

* The vollintary statement of Juan Torres, which was part of the San Antonio incident report.
when the witness testified.
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Juan forres testified telephonicall

Agent We: testified that in the course of conducting a routine inspection of Club Arriba on
June 9, 2006, #e observed three people, two men and one woman, exit the back door of the

establishment c*rrying beer  This was observed within minutes of his arrival. He testified that the

door was }bpen, which was the detail that caught his attention. Upon observing these

individuals exat fhe club, he proceeded to the back door. He observed the two men board the band’s
bus which was }#arked in the alley way The woman, the spouse of one of the band members, was
standing outsidew holding a Miller Lite beer. She was highly intoxicated and was arrested for public
intoxication. Ajent West stated that the woman admitted to taking the beer outside. Agent West

testified that he did not meet with the general manager until the woman was arrested and transported,

for processing

uan 'orﬁ;es also testified that the manager was at the club, but he did not approach them
wher. they first a#:rived. He observed two males carrying alcohol walk out the back door which was

open  He said there were i security personnel at the back door

B. Respondent’s Case

Respond{ﬁnt did not proffer any written evidence. Respondent called Mike McDonald and

Rev Gutierrez totestify

Mike Mcﬂ)onald was in charge of security as part of his customer service duties on the date
at1ssue  Je tes.ti?'ﬁed that he stood in front of the back exit door all night allowing only the band

members to entef and exit. e said that the back door was closed continuously

Rey Gutﬁfenez testified that he met agent West outside the front door upon his arnval and

he accompanied him during the entire time of the inspectio:
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IV. ANALYSIS

The testimony is contradictory. Nonetheless, the fact that there were people exiting the back
door was corroborated by agent West and by the correctional officer, Juan Torres. Both of them
observed peoplg carrying alcohol as they exited. The fact that the back door was open was also

corroborated by Juan Torres. Mike McDonald s assertion that he was at the back door all night, that

the door was closed, and that he did not allow anyone to enter or exit is not credible. Furthermore,
Rey Gutierrez’ assertion that he accompanied the agent throughout the visit is also not credible.
Both égent Wejt and Juan Torres testified that they made contact with Rey Gutierrez after the
woman had beerjtransported. It is clear that agent West and Juan Torres proceeded to the rear of the

club more than dnce.

The fact# support a conclusion that Respondent permitted people to exit the back door of the
establishment cdrrying Miller Lite beers. The woman admitted that the beer was purchased on the

licensed premisé#‘s. Mi:ler Lite was a sponsor of the event.

The TAH}C has prayed for a 10 day suspension, or a $1,500.00 civil penalty. The ALJ

recommends a six day suspension, or a $900.00 civil penalty. based on the following factors:

Respondent i5 not a repeat violator. Agent West testified that he performed routine
inspections for a period of two years and found po violations;
The viol#tion is not a major regulatory nor a health, safety and welfare violation; and

The alle#mion comprises one violation
V. FINDINGS OF FACT

DelRio Entertainment L.L.C. d/b/a Club Arriba bolds a Mixed Beverage Permit MB-472987
and a Miked Beverage Late Hour Permit LB-472988, issued by the TABC for the premises
known ag Club Arriba, located at 2400 Veterans Boulevard, Suite 23, Del Rio, Val Verde

County,

1 EXas.
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14.

16.

The pen#iits were issued on June 2, 2000, and have been continuously renewed

On May 3, 2007, TABC issued its notice of hearing directed to Respondent at the mailing
address provided by Respondent via certified mail No. 7006 0810 0000 2143 0017.

The noti¢e contained a statement of the time, place, and nature of the hearing; a statement
of the legal authority and jurisdiction under which the hearing was to be held; a reference
to the patticular sections of the statutes and rules involved; and a short, plain statement of
the mattgrs asserted.

On May 24, 2007, the parties filed an Agreed Motion to Transfer Venue which was granted
on May 29, 2007, transferring venue to El Paso, Texas for the convenience of the party
vepresentatives and witnesses.

On July 0, 2007, a hearing convened before Administrative Law Judge Veronica S. Najera
at the State Office of Administrative Hearings, located at 401 E. Franklin Avenue, Suite, El
Paso, Texas 79901.

The Texas Alcoholic Beverage Commission was represented at the hearing by Sandra Patton,
TABC Staff Attorney.

Respondent was represented by Mark Threadgill, attorney at law

OnJ 1medL9: 2006, Club Arriba was hosting an event featuring a band known as Los
Palomings. There were i excess of 100 people 1n attendance.

Present &t Club Arriba on June 9, 2006, were Mike McDonald, customer service
reprcsenﬂ‘ tive and Reynaldo “Rey” Gutierrez, general manager.

Atabout 30 pm. on June 9, 2006, two men and one woman exited the club via the back
door.

The two men and one woman were carrying Miller Lite beets as the exited the club.
The two #ncn boarded the band’s bus which was parked 1o the alley way.

he won#an stood outside, holding a Miller Lite beer.
The womlan was highly intoxicated and was arrested for public intoxication.

The worrﬂan admitted that she took the beer from the club to the alley
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There whas no security personnel at the back door.
18 The back door of Club Arriba was not closed continuously

16 Respondent does not have any prior Texas Alcoholic Beverage Code violations.

VI. CONCLUSIONS OF LAW

The Texas Alccholic Beverage Commission has jurisdiction cver this-proceeding pursuant
to TEX. ALCO. BEV. CODE ANN. §§ 5.31 and 5.35.

2 The State Office of Administrative Hearings has jurisdiction over all matiers relating to
conducting a hearing in this proceeding, including the preparation of a proposal for decision
with findings of fact and conclusions of law, pursuant to TEX. GOv’T CODE ANN. ch. 2003
and TEX."ALCO. BEV. CODE ANN: § 5.43.

Proper ari{d timely notice of the bearing was effected on all parties pursuant to 1| TEX. ADMIN
CoDE (TJ%]\C) §§ 155.27 and 155.55 and TEX. ALCO. BEV. CODE ANN § 11.63

4 On June S] 2006, Responder:t permitted three persons to take alcoholic beverages purchased
or. the hcl:nscd premises from the premises as they exited the back door at Club Arriba, in

violation %f TEX. ALCO. BEV. CODE ANN. § 28.10(b) .

Respondent’s permits should be suspended for six days, or Respondent should be allowed
to pay $900.00 in lieu of suspension.

SIGNED'September 10, 2007 ™

ADMINISTRATIVE LAW JLDGE

STATE OFFICE OF ADMINISTRATIVE HEARINGS



